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OPINION

WIESE, Judge.

INTRODUCTION

This motion comes before the court as part of one of the Winstar cases —
pending litigation that addresses the effect of the Financia Institutions Reform,
Recovery, and Enforcement Act of 1989 (“FIRREA”), Pub. L. No. 101-73, 103 Stat.
183 (codified as amended in various sections of 12 U.S.C.) on agreements made
between the federal government and various savings and loan ingtitutions in the
1980s See generdly, United States v. Winstar Corp., 518 U.S. 839 (1996).

TheWinstar suitswereinitiadly consolidated for purposesof case management
before a single judge (former Chief Judge Smith), and issues identified as common
to the cases were assigned to | ssue Judges for disposition. Omnibus Case Manage-
ment Order (September 18, 1996). Pursuant to this manageria scheme, the
undersigned judge was charged with determining the date on which the statute of
limitations beganto runwith respect to thevariousclaimsarising out of theenactment
of FIRREA. Inthe opinion that followed, we concluded that the claimshad accrued,
for statute of limitations purposes, as of December 7, 1989, the effective date of the
Officeof Thrift Supervision’s(“OTS") regulations implementing FIRREA. Haintiffs
in Winstar-Related Casesv. United States, 37 Fed. Cl. 174 (1997). Accordingly, we
digmissed two of the twenty-six suits then before us whose claims had been filed
subsequent to December 8, 1995, and which thereforefell outside the court’ ssix-year
statute of limitations. 28 U.S.C. § 2501 (1994).

On appedl, the Federal Circuit addressed the limitations issue in Ariadne
Financial Services Pty. Ltd. v. United States, 133 F.3d 874 (Fed. Cir. 1998) and
Shane v. United States, 161 F.3d 723 (Fed. Cir. 1998). |n separate opinions, the
court upheld the conclusion that thetwo cases—filed on April 16, 1996 and February
22, 1996 respectively —were brought out of time, but declined to specify whether the
statute of limitations period had been triggered by the August 9, 1989 passage of
FIRREA, the December 7, 1989 regulations enforcing the satute, or the January 9,
1990 OTS hulletin announcing the government’s intention to apply the new
regulations to all thrifts.

Although the present case was among those addressed in our earlier opinion,
the government now renews its motion to dismiss based on facts it maintains were



discovered after that original decisionwasissued. Theissues have been fully briefed,
and oral argument was heard on December 18, 2001. We now rule in plaintiffs’ favor.

FACTS

Thefacts, asthey pertain to thismotion, arelargely undisputed. In mid-1986,
a group of investors, referred to here as “the Smon Group” or the “investor
plaintiffs,”* met with government regulators to discuss the possibility of acquiring
Honolulu Federal Savings and Loan (“HonFed”), a then-failing savings and loan
ingitutionlocated in Honolulu, Hawaii. The acquisition was approved by theFederal
Home Loan Bank Board (“FHLBB”) on August 29, 1986, and memoridized in
FHLBB Resol utions 86-909 and 86-910. Pursuant to theseresolutions, the investors
created a holding company, H.F. Holdings, Inc., in order to purchase HonFed's
common stock. The individua investors in turn purchased stock in the holding
company in order to provide fundsto recapitalize HonFed.

Aspart of the acquisition, and asan inducement to theinvestorsto acquire the
failing thrift, the government made a series of commitments regarding the bank’s
treament of its regulatory capita. Included in these commitments was (i) theright
to include supervisory goodwill (meaning the amount by which the bank’ sliabilities
exceeded its assets at the time of acquisition) in the calculation of HonFed's
regulatory capital; (i) the right to amortizethat goodwill over a25-year period, and

! The Simon Group essentially consisted of four investors: Gerald L. Parsky
(who filed suit — Docket No. 95-731 C —in hisindividual capacity on November
6, 1995); Larry B. Thrall (who filed suit — Docket No. 95-797 C — on December
6, 1995 and is now represented by his successor-in-interest, Beverly Thrall);
William E. Simon (who filed suit — Docket No. 95-803 C — along with severad
other plaintiffs who are no longer participants in thislitigation, on December 6,
1995); and Roy Doumani (who has a motion to intervene pending before this
court).

Theactions were consolidated pursuant to an order of the court dated June
3, 1998. Since that time, William E. Simon, by motion dated December 6, 2001,
has voluntarily withdrawn from the suit. For ease of reference, however, we refer
to theremainingindividual sasthe” Simon Group investors” without ruling on Mr.
Doumani’s motion for intervention.



(i) the right for aten-year period to operate under regulatory capital standardsless
stringent than those applicable to other thrifts.

HonFed operated under these capital standards without incident for the
subsequent two years following its acquisition. In mid-1989, however, HonFed
entered into negotiations with another banking institution, First Nationwide, to
acquireall of First Nationwide’ s Hawaiian branches. In anticipation of that proposed
acquisition, and in accordance with Federal Home Loan Bank Board regulations,
HonFed applied for regulatory approval of the acquisition on June 7, 1989.

By FHLBB regulation, approval for the acquisition required, inter alia, an
evaluation of HonFed'sregulatory capital. See 12 C.ER. 8 563.22(e)(1)(xii) (1989)
(barring otherwise* automatic” approval of branch acquistionswhereathrift doesnot
meet FHLBB’ s capital requirements); 12 C.FR. 8§ 571.5(c)(2) (1989) (setting forth
FHLBB policy of considering “the adequacy of theregulatory capital of the resulting
or purchasing ingitution”). Accordingly, HonFed included in its application a five-
year business plan that addressed two dternate scenarios: the bank’s satus with a
capital infuson should the capital forbearances not be honored, and its status without
a capita infusion should the modified capita requirement be maintained. HonFed's
chairman emphasized, however, that the bank “strongly believe[s] that the Federal
Home Loan Bank Board must honor and respect all forebearances and capitd plans
arising out of supervisory transactions.” Letter from Gerald M. Czarnecki, Chairman
and CEO of HonFed Bank, FSB, to James R. Faulstich, President, Federa Home
Loan Bank of Seattle (June 13, 1989).

Whiletheapplicationfor the branchacquisition was pending, Congress passed
the Financial Ingitutions Reform, Recovery, and Enforcement Act (“FIRREA”) on
August 9, 1989, in response to the growing crisis in the savings and loan industry.
FIRREA included within its terms the imposition of new industry-wide capital
standards, which were to be put into effect through the promulgation of regulations
by the newly created OTS, “not later than 90 days after August 9, 1989,” and were
to become effective “not later than 120 days after August 9, 1989.” 12 U.S.C. §
1464(t)(1)(D) (1994). Inthat connection, the conferencereport that accompaniedthe
FIRREA legidation directed that, “[u]ntil the capital standards required inthisAct
become effective, the capitd regulations promulgated by the Federad Home Loan
Bank Board remain in effect.” H.R. Conf. Rep. No. 101-222, at 406 (1989).

On August 28, 1989, the OT S sent HonFed five proposed conditions for the
agency’s approval of the First Nationwide acquisition. Under these conditions,
HonFed would not be required to meet FIRREA'’ scapital requirements to complete
the acquigtion, but would instead be subject to liability growth and investment
limitations until it met FIRREA’s tangible capita requirement. Three days later,
however, OT S notified HonFed that it intended to postpone its decision on the First



Nationwide acquisition for an anticipated 30 days based on the “significant issue of
law or policy regarding whether the Office of Thrift Supervision should permit an
ingitution not meeting the tangible capital requirement of the Financia Institutions
Reform, Recovery and Enforcement Act of 1989 to increase its insured deposits
through a branch purchase.” Letter from Darrd W. Dochow, Acting Senior Deputy
Director for Supervision/ Operations, Office of Thrift Supervison, to David W.
Hudson, Vice-President, HonFed Bank, FSB (Augus 31, 1989).

A series of discussions between OTS and HonFed followed, resulting in a
letter from the OT S approving the acquisition subject to certain conditions. Whilethe
effective date of that letter is in dispute (a conflict we address below), the parties
agree that approval for the purchase was conditioned on the infusion, by H.F.
Holdings, of “additiond capital into HonFed Bank . . . in the amount necessary for
HonFed to immediately meet the 1.5% tangible and 3% core capital requirements as
promulgated under [FIRREA].” Letter from Ronald N. Karr, Acting Principal
Supervisory Agent, Officeof Thrift Supervision, to W. CharlesArmstrong, President,
HonFed Bank, FSB.

On November 14, 1989, in a matter unrelated to the First Nationwide
acquigtion, OTS sent a letter to HonFed prohibiting it from investing in certan
mortgage products, dueto the capital requirements of FRREA. OTS explained that
“[b]ecause of its level of tangible capitd, HonFed is consdered a troubled thrift
ingitution. Therefore . . . no further investment should be made in derivative
mortgage products until Honfed has in place sufficient capita to meet the three
minimum capital standards mandated by FIRREA.” Letter from Duane H.
Thorkildsen, Senior Supervisory Agent, Office of Thrift Supervision, to Gerald M.
Czarnecki, Chairman and CEO of HonFed Bank, FSB (November 14, 1989).

The regulations anticipated by FIRREA took effect on December 7, 1989. In
them, the OTS set "requirements for minimum levels of tangible, core, and total
capital for al savings associations." 54 Fed. Reg. 46,845 (Nov. 8, 1989). By thrift
bulletin of January 9, 1990, the OTS confirmed the general applicability of those
standards, announcing that it was “applying the new capital standardsto all savings
associations, including those associationsthat have been operating under previously
granted capital and accounting forbearances” Office of Thrift Supervision, "Capital
Adequacy: Guidance on the Status of Capitad and Accounting Forbearances and
Capital Instruments Held by a Deposit Insurance Fund,” Thrift Bulletin No. 38-2,
1990 WL 309397 a *1 (Jan. 9, 1990).

The Bank of America, successor in interest to HonFed, initiated this action
on September 29, 1995, alleging that the “denial by the United States of the right to
use supervisory goodwill and the subordinated debt to satisfy capital requirements
constitutes a breach and repudiation by the United States of material terms of the



contracts.” Mr. Parsky, an investor in the Simon Group and a participant in
negotiations to acquire HonFed, in turnfiled suit on November 6, 1995. Mr. Thral
and Mr. Simon, additional members of the Simon Group, filed their complaints on
December 6, 1995.

We are now faced with the question of whether these complaints are timely
filed. For thereasons st forth below, we conclude that the relevant claims accrued
no earlier than October 5, 1989 — rendering Bank of America's action timely —and
that the later-filed actions of the individua investors, though untimely in their own
right, may nevertheless be heard as the claims of intervening parties whose separate
causes of action relate back to the events encompassed in Bank of America's
complaint.

DISCUSSION
l.

Under thiscourt’ s statute of limitations, every claim over which the court has
jurisdiction “shall be barred unless the petition thereon is filed within Sx years after
such claimfirst accrues.” 28 U.S.C. § 2501 (1994). For the purposes of that section,
a claim accrues when “all the events have occurred which fix the liability of the
Government and entitle the claimant to institute an action,” Oceanic Steamship Co.
v. United States, 165 Ct. Cl. 217, 225 (1964) and “the plaintiff was or should have
been aware of their existence.” Hopland Band of Pomo Indiansv. United States, 855
F.2d 1573, 1577 (Fed. Cir. 1988).

In applying that test to the Winstar suits, the Federal Circuit has concluded
that “[t]he government’ s liability was fixed when it refused to allow use of the asset
asit had promised,” Ariadne, 133 F.3d at 879-880, and the bank’s breach of contract
claim accrued when the bank “should have known that it had been damaged by the
government’s breach.” 1d. at 878. Accruad of the bank’s claim, the Ariadne court
explained, wastriggered by “asingle repudiation by which the government made clear
its intent to reject the terms of the contracts.” 1d. at 879. The claim accrued, the
Shane court agreed, “when the government repudiated its forebearance agreement.”
Shane, 161 F.3d at 726.

BoththeAriadneand Shane courtsmade clear, however, that individud action
againg a thrift by the government — as, for instance, the rejection of the thrift's
proposed recapitalization plan —was not a prerequisite for a claim’s accrual. Rather,
in attempting to establish a breach of contract, it was enough to show that the thrift
itself was sufficiently convinced that supervisory goodwill was no longer available to
it asan asset. Unanswered by those decisons, however, wasthe question of whether




agovernment action, taken against aparticular thrift prior to the effective date of the
December 7, 1989 implementing regul ations, but relying on theheightened regulatory
capital requirements set out in FIRREA, could congtitute a breach of contract and
thus mark the accrual of the bank’s claims.

Defendant urgesusto answer that question in the affirmative. In defendant’s
view, the Ariadne and Shane decisions stand for the propositionthat plaintiffs caims
accrued “when the law changed” — an event, they argue in the present case, that
occurred with the passage of FIRREA. Although that position wasinitially rejected
in Raintiffs in Winstar-Related Cases, 37 Fed. Cl. 174 — under the theory that
FIRREA was not self-executing, but instead required the promulgation of regulations
for the new capital standardsto take effect —defendant maintainsthat the sameresult
need not be reached here. That is the case, defendant argues, because OTS was
immediately directed in the Satute to use “ other methods” to ensure that thrifts had
“adequate capital,” methods that, in defendant’s view, constituted a breach of
plaintiffs contract. 12 U.S.C. § 1464(s)(1) (1994). Defendant thus points usto the
datewhen OT Sfirst required new capital compliance, and not to the date of the later-
promulgated regulations, as the date of the claims’ accrual.

I nsupport of itscontention that the government’ salleged breach? —and hence
thecdlaims accrual —occurred prior to December 7, 1989, defendant refersusto three
OTSactionstaken against HonFed. Thefirst, an August 31, 1989 thrift bulletin, TB
31-5 (and subsequent OTS Lega Alert Memo No. 5, “Disclosure of Regulatory
Capital by Savings Institutionsin Securities Flings Made with OTS,” dated October
9, 1989), required HonFed to disclose in its securities filings the means by which it
intended to raise capital to satisfy FIRREA’s capital requirements. In the second
actiontakenagaing HonFed, OT Sdelayed approval of the proposed First Nationwide
acquisition on August 31, 1989, in order to determine whether FIRREA’ s sdandards
applied to the acquisition. Finally, in aletter dated November 14, 1989, the OTS
prohibited HonFed from investing in derivative mortgage products “ until Honfed has
in place sufficient capital to meet the three minimum capital standards mandated by
FIRREA.” Letter from Thorkildsento Czarnecki of 11/14/89 at 1. In each of those
instances, defendant argues, the OT Stook direct actiontolimit the use of supervisory
goodwill incapital calculations, thusviolatingtheterms of plaintiffs contract withthe
government.

Haintiffs offer a number of arguments in response. As an initial matter,
plaintiffs contend that the government’s motion does no more than attempt to
relitigatethiscourt’ sruling in Plaintiffsin Winstar-Related Casesand, asamotion for

2 Astheissue of liability has not yet been determined in this case, defendant
concedes the existence of a contract, and the breach of that contract, only for the
purposes of this motion.



rehearing, isthereforeuntimely. Plaintiffs additionally argue that none of the actions
taken by the OT S prior to December 7, 1989 transform FIRREA from an anticipatory
to an actual breach. No breach could have occurred, plaintiffs maintain, until the
regulatorsactually calculated (or required HonFedto calculate) HonFed' sregulatory
capital pursuant to FIRREA, in a manner contrary to what the contract permitted.
And since, in plaintiffs view, the new capital requirements were not put into effect,
and hence not applied to Bank of America, until December 7, 1989 (the date of the
implementing regulations), that is the earliest date, they argue, that can be said to
mark the breach. Finally, plaintiffs contend that the increased capital requirements
imposed by the OT S as a condition of acquistion were not an implementation of
FIRREA, as defendant claims, but were instead the agency’ s ordinary exercise of
discretion to maintain an ingitution’s safety and soundness.

In evaluating the parties arguments, we begin with the precept first
announced in Paintiffs in Winstar-Related Cases and unaltered by the Federal
Circuit’ s subsequent holdings: FIRREA itsdf did not repudiate plaintiffs contracts.
That was the case, we explained in our earlier decison, because the regulations, and
not the passage of the statute, was the “triggering act for any application of the new
capital requirements.” Id. at 183. Without the regulations, we continued, “HRREA
was essertialy a legally binding forecast of a future breach of the forbearance
agreements’ that, in the absence of contractual non-performance, “falls well within
the definition of an anticipatory repudiation.” 1d. at 183-184.

We did not, however, rule out the possihility that other actions taken by the
government prior to December 7, 1989 could similarly trigger the satute of
limitations. Indeed, the regulations were legaly significant because “[o]nce [they]
took effect, thrifts were legally subject to new capital standards that were in direct
contradiction to the terms of their forbearance agreements. . . . At this point, the
Government’ s breach of contract wasactual, and harm to plaintiffswas inherent and
obvious.” 1d. at 185. It follows, therefore, that a government action which contra-
dicted plaintiffs’ forbearance agreements— for instance, one that interfered with their
right to treat supervisory goodwill as capital — could likewise mark the clams
accrual. At the heart of our present inquiry, then, is a sngle question: when did
Honked first become subject to the restrictions imposed by FIRREA? In answering
that question, we turn to the actions defendant cites as marking the date of the
government’ s dleged breach.

The August 31, 1989 Thrift Bulletin




Initsrenewed motion to dismiss, defendant makes a point of explaining that
its motion doesnot congitute arequest for rehearing of the earlier-decided statute of
limitations ruling, but is instead premised on newly discovered evidence specific to
HonFed. The August 31, 1989 bulletin and OTS Legal Alert Memo No. 5, however,
were applicable to all thrift ingtitutions, and were certainly documents of which the
government should have been aware when it filed its origina statute of limitations
motion. That fact aone would deter us from disturbing our earlier statute of
limitations ruling, at least with regard to those documents.

That observation notwithstanding, however, we nonetheless find that the
August 31, 1989 thrift bulletin TB 31-5 did nothing more than set the stage for the
new capital standardsthat would ultimately beimposed. InTB 31-5, for instance, the
OTS directed that thrift ingitutions should

disclose, and where appropriate discuss, in such
securitiesfilings the following information: . . . (d)
the current and projected regulatory capital re-
quirementsfor the thrift industry, under the Finan-
cid Inditutions Reform, Recovery, and Enforce-
ment Act of 1989, and the effect upon the institu-
tion of any projected regulaory capital require-
ments, including any applicable requirements such
asthe phase-out of goodwill and the imposition of
any tangibleand risked based capital requirements.

Office of Thrift Supervision, “Disclosure of Regulatory Capital by Savings
Institutionsin Securities FilingsM adewiththe Bank Board,” Thrift BulletinNo. 31-5,
1989 WL 256457 at *1 (Aug. 31, 1989).

In the event that an institution was in danger of failing projected regulatory capital
requirements, thebulletinrequiredit to provide*adescription of management’ splans
to satisfy theinstitution’s current and projected regulatory capital requirements and
the viability of such plans.” 1d. at * 3.

Inresponseto that directive, HonFed filed itsform 10-Q, for the quarter
ending September 30, 1989, on November 20, 1989. The 10-Q described
HonFed's plans to comply with FIRREA, including the statement that “the
Company’ s strategy for meeting the new capital requirements described above
anticipates a proposed infusion of additional equity capital by HFH, which owns
90.3% of the outstanding capital stock of the Company.”

While the two directives may have laid the ground work for the eventual
implementation of FIRREA, we do not read them, however, as representing



contractual non-performance sufficient to start the running of the limitations period.
Notably, theregulatory capital requirementsreferenced in the publicationsaremerdy
projected requirements, and no substantive consequencesare associated with afailure
to meet them. Thrifts in danger of faling the projected requirements are merely
instructed to provide plans for future action — a mandate easily understood as
preparing for FIRREA’s implementation rather than actudly implementing it.
Sgnificantly, the third-quarter regulatory capital calculations HonFed provided in
response to that bulletin included the contracted-for supervisory goodwill and
subordinated debt among the elements of HonFed’ sregulatory capital. See Office
of Thrift Supervison, Memo to The Managing Officer of the Institution Addressed
and The Ingtitution’s Thrift Financial Report Preparer (September 1989) (specifying
that “the September 1989 Thrift Report form is the same as the June 1989 Thrift
Report form.”). We cannot therefore conclude that the August 31, 1989 bulletin and
the October 9, 1989 Legal Alert Memo No. 5 signaded the government’s non-
performance of the contract or the accrual of plaintiffs claim.

The FArst Nationwide Acquisition

If the issuance of thrift bulletin TB 31-5 did not mark the accrual of plaintiffs
claim, defendant argues that the claim nonetheless accrued when OTS postponed
approval of the First Nationwide acquisition, or, in the dternative, when it condi-
tioned that approva on compliance with FIRREA'’s capital requirements. Both
actions, defendant maintains, reflected the government’ srefusal to count supervisory
goodwill toward the bank’s capital requirements, and should thus have put HonFed
on notice that the government was no longer honoring its contractual commitments.

In aletter dated August 31, 1989, the OTS notified HonFed that it intended
to postponeits decision onthe First Nationwideacquigtionfor an anticipated 30 days
based on the “significant issue of law or policy regarding whether [OTS should
permit an ingitution not meeting the tangible capita requirement of [FIRREA] to
increase its insured deposits through a branch purchase.” According to defendant,
acquisitionof thebrancheswoul d automatical ly havebeen approved on September
5, 1989, if not for the operation of FIRREA. Thus any delay in approval beyond
that date, defendant argues, reflects the application of FIRREA to HonFed, and
thus the breach of plaintiffs contract.

The regulation on which defendant relies for that proposition states:
If, upon expiration of the applicable period for review
of any complete application to which thispolicy state-

ment applies, or any extension of such period, the
Corporation [the Federal Savings and Loan Insurance
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Corporation] or its delegate has failed to approve or
deny such gpplication, . . . the gpplication shall be
deemed to be approved . . . by the Corporation or its
delegate. For purposes of the previous sentence, the
applicable period for review shall be (i) 60 calendar
days....

12 C.FR. § 571.12(d)(1) (1989).

Defendant asks us to read the expiraion of the 60-day period (fdling on
September 5, 1989) as a deadline for government action, i.e. the date by which OTS
was either required to approve the branch acquisition or to acknowledge that
FIRREA & least temporarily prevented it from doing so. Paintiffswereinjured as of
that date, defendant argues, because what would otherwise have been an “automatic”
approval of the acquisition was deferred on the basis of FIRREA. And such a delay
was impermissible under the contract, defendant further maintains, because plaintiffs
were guaranteed the right to treat supervisory goodwill as capital for dl regulatory
purposes, including the satisfaction of capita requirements in connection with a
branch acquisition. Defendant thuscharacterizesthe very act by OTS of deferring its
decision — occasioned as it was by the consideration of FIRREA — as a breach of
plaintiffs’ contract.

Defendant’ sargument onlyworks, however, if oneassumesthat OT Shad only
two choices available to it at the end of the 60-day period: either to approve the
acquisition (explicitly or through its inaction) or essentially to deny it. Yet the
regulatory framework provided OTS athird alternative: to extend the time for its
decison-making either under 12 C.ER. § 571.12(e) (1989) (permitting an extension
of time for review where OTS notifies an applicant “at least 30 days prior to the
expiration of the gpplicable period for review . . . that such review period is being
extended for 30 days’ and whereit “ state[s] the general reasons therefore™) or under
12 C.ER. § 571.12(f) (1989) (permitting an unlimited extension of time for review
of applications that raise “dggnificant issues of law or policy’). Approval of an
acquisition wastherefore automatic only in those stuations wherethe OT S had either
failed to act, or failed to extend the period for its action, within the prescribed time-
frame, and not to a situation where, as here, the agency has given notice that it
intended to delay its decision. OT Sthushad no absolute duty to completethe review
process within the 60 days specified by 12 C.ER. 571.12(d), and HonFed therefore
had no corresponding right to adecison within that period. Accordingly, we cannot
equate what was at most aminor delay with the breaching of plaintiffs' contract.

The conclusion that the time extension did not constitute a breach is further

bolgered by the fact that OTS was merely determining whether HRREA should
apply to thetransaction, and not, as of September 5", actually applying FIRREA’S
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heightened capital standards to the transaction. The very act of assessang “whether
to permit an inditution not meeting the tangible capita requirement of [FIRREA] to
increase itsinsured depositsthrough abranch purchase” confirmsthat the determina-
tion to do so had clearly not been made. And without such a conclusion, defendant
cannot be said to have breached its contract, since the halmark of a breach — the
government’s refusd to allow the use of the asset as promised — necessarily implies
a decision by the government as to how an asset isto be used. Only when that
decision has been reached, and been communicated formally, has a breach in fact
occurred.

Defendant argues, however, that the application of FIRREA’s capital
standards to the First Nationwide acquisition had indeed been determined and
communicated to HonFed well in advance of the December 7, 1989 dateonwhichthe
regulationstook effect. According to defendant, HonFed wasinformed in an August
31, 1989 conference call that it needed to comply with FIRREA’ s capital standards
before completing the acquigtion, a condition defendant claims was repeated in a
second conference call of September 22, 1989. OTS minutes from the Augus 31,
1989 call indeed note that HonFed's president expressed concern that “FIRREA
won't be in effect for sometime and [OTS] [ig requiring [HonFed] to boost capital
when they fed they have enough capital according to their acquisition agreement.”
The minutes go onto record that the OT S responded that “ we are concerned withthe
institution’ s tangible capital level.”

We can not, however, interpret that exchange as effecting a government
breach. The record shows that the non-standard conditions that were to be imposed
onHonFed werevery much subject to discussion and debate, and were not confirmed,
intheir final form, until they were communicated to HonFed by letter asthe official
response to HonFed' s gpplication. A September 14, 1989 memo addressed to the
Director of OTS, for ingance, lists as an unresolved “Policy Issue” the question of
whether the OT S should “ permit the branch purchase, by a tangible capita deficient
ingtitution, before a planned recapitalization.” A September 22, 1989 summary of
a briefing with the OTS Director further notesthat the briefing “broke up before a
resolution of Honfed was reach[ed].”

In light of that uncertainty, it would have been premature for HonFed to
challenge anything other than OTS's find written determination. That is especidly
true where, as here, the formal nature of the application process would have led the
parties reasonably to expect that OTS's ultimate decision would be committed to
writing. And just as a cause of action does not accrue until “dl the events have
occurred that fix the defendant’s dleged liability and entitle the plaintiff to institute
an action,” Fallini v. United States 56 F.3d 1378, 1380 (Fed. Cir. 1995) (citation
omitted), sotoo must it be the case that wherea plaintiff isnot yet entitled to institute
anaction—|.e., becausethe claimisunripe —the claim cannot be said to have accrued.

12



Biddisonv. City of Chicago, 921 F.2d 724, 728-29 (7" Cir. 1991); M assachusetts Bay
Transp. Auth. v. United States, 21 Cl. Ct. 252, 261 n. 12 (1990). To hold otherwise
would place a plaintiff in the untenable position of having the statute of limitations
begin to run on a claim that the courts would not yet be willing to hear.

The same, however, can not be said for OTS' letter approving the acquisition.
In that letter, the OTS derted the bank that:

Pursuant to the authority delegated by the Office of
Thrift Supervision, the applicationishereby approved,
providedthefollowing conditionsarecompliedwithto
the satisfaction of the Supervisory Agent or successor
thereto: . . . 5. Tha prior to consummating the pur-
chase of any offices from First Nationwide, H.F.
Holdings shall infuse additiona capitd into Honfed
Bank . . . in an amount equal to the greater of $100
million less approximatey $12 million in fees and
expenses associated with raising the capital, or the
amount necessary for Honfed to immediately meet the
1.5% tangible and 3% core capital requirements as
promulgated under the Financid Ingitutions Reform,
Recovery and Enforcement Act of 1989.

Paintiffs ask us to read this provison merely as an exercise of OTS's
discretion to ensure an inditution’s safety and soundness, and not as the
implementation of FIRREA. Under that theory, the application procedure for a
branchacquisitionwas aregulatory processcompletely separate both from plaintiffs
contract and from the mandates of FIRREA. OTS, in other words, was aways free
to impose increased capital requirements as a condition to acquisition, and was thus
neither guided nor bound by FIRREA's not yet effective requirements.

Paintiffs’ position, webdieve, goestoo far. Clearly, the language of the letter
—requiring thethrift to raise “the amount necessary for HonFed to immediately meet
the 1.5% tangible and 3% core capital requirements as promulgated under
[FIRREA]”—issufficient to alert the bank that the capital standardsunder which they
had been operating would no longer apply. If any uncertainty had existed asto the
scope or gpplication of FIRREA'’s terms to HonFed, the letter confirmed that the
contractual arrangement, at least with regard to the acqusition, would no longer be
honored. The October letter thusapplied FIRREA in a concrete way, detrimental to
plaintiffs interests and in violation of their contract. And it is that action — “the
moment they were made subject to FIRREA’s more stringent capital requirements’
Paintiffs in Winstar-Related Cases 37 Fed. Cl. at 186 — that must mark the accrual
of plaintiffs’ claims.
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Nor, as plaintiffs argue, doesthe fact that FIRREA'’s regulations had not yet
taken effect prevent the regulators action from being construed as an enforcement
of FIRREA. To suggest that the regulators based the approvd conditions on
concerns of safety and soundnesstotaly divorced from FIRREA isto ignoreentirely
the circumstances surrounding both the acquisition’s approval and FIRREA'’s
passage. FIRREA, it must be remembered, was itself a measure designed to address
the generd safety and soundness of the thrift industry as awhole. And the approval,
occurring after that passage and on the on the eve of the statute's implementation,
directly referenced FIRREA in its conditions. One can thus not be viewed without
reference to the other.

While it may be true that HonFed’ s cause of action would not have accrued
until December 7, 1989, had they not sought approval for the acquisition, the
approval letter effectivey acceeraed the application of FIRREA. In the face of
capital requirementsinconsistent withtheir contractual rights, plaintiffshad full notice
that the government had “refused to allow use of the asset as it had promised,”
Ariadne Financial Services, 133 F.3d at 879-880, and HonFed “should have known
that it had been damaged by the government’ sbreach.” 1d.® Accordingly, wefind that
it wasthe approval |etter, and not the December 7, 1989 regulations, that represented
the actudization of the government’ s breach.*

The Date of September/ October Letter

Having concluded that the approval letter marked the first ingance of the
government’s contractual non-performance and thus triggered the accrual of
plaintiffs claims, one matter remains outstanding. Defendant sets the date of the
approval letter as September 27, 1989 — a date that, if accepted, would render Bank
of America’s September 29, 1995 filing untimely. Plaintiffs characterizethat version

? Paintiffs contend that they suffered no damage as a result of the newly
imposed capital requirements because they were dready committed to a course of
action — the raising of capital — for reasons independent of the approval conditions.
That fact, however, does not lessen the significance, asa matter of contract law, of
the government’s ingstence on conditions that contravene the terms of plaintiffs
contract.

* Becausewe concludethat theapproval letter markedthe accrual of plaintiffs
claims, we do not address the government’ s November 14, 1989 letter that specified
that HonFed was prohibited from investing in derivative mortgage products “until
Honfed has in place sufficient capital to meet the three minimum capital standards
mandated by FIRREA.” That language, however, like the language of the approval
letter, clearly applies FIRREA to HonFed' s operations.

14



of the document as merely a draft, however, and point to a second version — dated
October 6, 1989 — asthe only letter they contend HonFed received.

Of the two pogtions, plaintiffs, we believe, isthe correct one. Asaninitia
matter, the contention that the September 27" letter condtitutes merely a draft is
supported by the fact that the letter contains two sgnificant errors. a date samp of
September 29" on its second page, while the first, third and fourth pages are dated
September 27™; and a line missing from the top of the third page. The only
explanation thegovernment proffersfor thediscrepancy inthetwo versionsisthat the
second letter may have served to correct the errors in the first. The witness who
suggested that explanation, however, described the theory as merely his “ guess.”

Indeed, there is no evidence in the record to support the contention that the
September 27" version was sent at all. Unlike the letter of October 6, 1989, for
instance, no copy of the September 27" |etter was found in Bank of America's files.
And while the government possessed a fax transmittal sheet confirming thefaxing of
the October 6™ letter, no such sheet was found for the earlier |etter. Perhaps most
revealing, the September 27" version of the letter contains a list of addressees
designated to receive* blind copies’ (bcc)—informationthat should not, by definition,
have been conveyedto the letter’ srecipient, and which was omitted from the October
6" letter.

Additionally, all of HonFed’s internal documents are aso consistent with the
assertionthat approval wasgranted on October 6th. InaSeptember 27, 1989 internal
memo to HonFed employees, for example, HonFed' schief executiveofficer explained
that “we till do not have the final approval, but we are still very confident [the
acquisition] will be approved.” Memo from Gerry Czarnecki to HonFed associates,
dated September 27, 1989. Similarly, an October 6™ internal memo, also from the
chief executive officer to HonFed employees, provided that “foday we have received
approval [of theacquisition].” Memo from G. Czarnecki to HonFed associ ates, dated
October 6, 1989. (Emphasis added.) Finally, an October 6, 1989 press release
announcing the approval was labeled “for immediate release.”

The government offers nothing, either by way of documentation or testimony,
to contradict the contention that the October 6, 1989 letter was the only version sent
or recaived. Inlight of these recitals, then, we believe it moreappropriate to describe
the September 27" letter as adraft, and rely on the October 6" letter asthe official
date of the acquidition’s gpproval. Accordingly, we conclude that October 6, 1989
marked the date on which the government first circumscribed plaintiffs right to treat
supervisory goodwill in the manner contemplated by their contract, and thus marked
the accrual of plaintiffs claim.
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Because we hold that plaintiffs claims had accrued by October 6, 1989, both
Mr. Parsky’s and Mr. Thrall’s complaints, each filed after October 7, 1995, would
appear on their face to be untimely. But that conclusion does not end our inquiry.
Investor plaintiffs contend that even if their complaints are out of time, their clams
may nonetheless be heard either because they constitute continuing claims or because
they relate back to Bank of America’s timely filed clam. We address those theories
in turn.

The Continuing Claim Doctrine

Under the continuing claim doctrine, a defendant that owesa continuing duty
to another party gives rise to a new, separate cause of action each time it breaches
that duty. Cherokee Nation of Oklahoma v. United States, 26 Cl. Ct. 798, 803
(1992). If any oneof those breaches fallswithin the statute of limitations period, the
inured party is permitted to “defer litigious action until the termination of a
continuing wrong,” in order to spare the plaintiff “from having to pursue multiple
actions.” 1d. at 803. Thus, claims that would otherwise be found untimely may
nonethel essbe pursued, so long asthelas in aseriesof rdated, on-going actionsfdls
within the six-year satute of limitations.

Ininvestor plaintiffs’ view, thecontinuing claim doctrine appliesin the present
case because the government breached the contract twice: first by conditioning
approval for the branch acquisition on compliance with FIRREA, and later by
implementing new capita standards in the December 7, 1989 regulations. Plaintiffs
characterize these two actions as distinct events, predicated on separae sections of
FIRREA - the first authorized by the instruction to regulators to employ “other
methods’ to ensure that thrifts had “adequate capital” ; the second by the satutory
directive to the agency to promulgate regulations implementing FIRREA’s capital
standards. Both actions, investor plaintiffs maintain, represent the breach of an on-
going duty by the government, with the result that the statute of limitations may be
measured from the date of the later-occurring injury.

In support of their position, investor plaintiffs relied at oral argument on a
statement madein Raintiffsin Winstar-Related Cases that the government was “into
some dangerous territory, if it were to convince the court that both [the passage of
FIRREA and the later circumscription of the use of goodwill] congituted breaches
of contract.” Id. a 181. That wasthe case, we there explained, because “plaintiffs
likely could measure accrua from the moment of the most recent breach under the
‘continuing claim’ doctrine.” (Citing Cherokee Nation of Oklahomav. United States,
26 CI. Ct. 798, 803 (1992).) We went onto note, however, that only one breach was
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apparent inthe Winstar context, and that “the Government did not subject itsef to
facing, into perpetuity, a new cause of action every time an act was performed
pursuant to the statutory scheme that gave rise to the breach in the first place.” 1d.
at 190.

Our conclusionthat the plaintiffsin Plaintiffsin Winstar-Rel ated Casesdid not
facea series of breachesisequally applicable here. Indeed, our admonition about the
continuing claim doctrine was designed to reveal the logical conclusion to the
government’s argument in that case that even if the promulgation of the regulations
constituted abreach, the passage of FIRREA also constituted a breach. But since we
did not accept the government’ sfactual premisethere, and the government makesno
such argument here, that earlier observation smply does not gpply.

Indeed, our holding that the October 6, 1989 |etter and the December 7, 1989
regulations do not represent separate incidents of breach is consstent with the
decision in Ariadne. In Ariadne, the Federal Circuit rejected the application of the
continuing claim doctrine in a virtually identicd suit, noting that the doctrine “does
not gpply to aclam based on asngle diginct event which hasill effects that continue
to accumulate over time.” Ariadne, 133 F.3d at 879. The court went on to explain
that Ariadne had suffered

a single repudiation by which the government made
clear its intent to reject the terms of the contracts.
Each subsequent denial of the use of supervisory
goodwill does not give rise to a separate cause of
action. Rather, the government’ scontinued refusal to
allow the use of supervisory goodwill flows from it
origina repudiation.

Id. at 879.

Investor plantiffs offer nothing to distinguish this situation from Ariadne,
apart from suggegting that Ariadne spoke only to events that occurred after the
promulgation of the regulations, and not to those that occurred before. But asthe
genera principleisthat FIRREA represented a single breach manifest in a series of
discrete actions, we see no reason to distinguish Ariadne on that basis. Nor do we
accept investor plaintiffs contention that the limiting of the acquisition and the
atering of the capital standards imposed separate injuries on the bank and thus
reflected separate breaches. Investor plaintiffs claims accrued when they were no
longer entitled to usetheir contractual asset asthey had been promised, regardless of
the various forms such an injury would eventually take.
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Relation Back of Claims

Inthedternativetotheir continuing claimtheory, investor plaintiffscite Castle
v. United States, 48 Fed. Cl. 187 (2000) — a case decided by this judge — for the
proposition that their claims relate back to the action filed by Bank of America and
arethereforetimey. That isthe case, they argue, because (i) the claims arise out of
the same conduct, transaction or occurrence aleged in the initia complaint; (ii) the
invegtor plaintiffs interests are closely enough aligned with those of the origina
plaintiff that the defendant had notice of ther involvement; and (iii) the investor
plaintiffscontinued presenceintheactionwould not substantidly prejudicedefendant.
Defendant does not serioudy dispute the first contention, but arguesthat the second
criterion isnot met since there is an insufficient identity of interest between investor
plaintiffsand Bank of Americato have put the government on notice of the later-filed
clams.

With the exception of the Castle decision, however, the cases on which the
parties rely ded, in the main, with Rule 15(c) of this court’s rules of procedure and
the identical language of that rule’s predecessors. That is not surprising, perhaps,
since Rule 15 specifically providesfor the relation back of time-barred claims, and by
extension, of time-barred plaintiffs. See, e.q., Baldwin Park Community Hospitd v.
United States, 231 Ct. Cl. 1011 (1982) (discussing the Court of Claim's 1969 Rule
39(c), identical to RCFC 15(c)); Snoqulamie Tribe of Indians v. United States, 372
F.2d 951 (Ct. Cl. 1967) (discussing the Court of Clam’'s 1964 Rule 22(c), identical
to RCFC 15(c)). RCFC Rule 15 provides:

Whenever the claim or defense asserted in the
amended pleading arose out of the conduct, trans-
action, or occurrence set forth or attempted to be set
forth intheoriginal pleading, theamendment rel ates
back to the date of the original pleading.®

®> The Federal Rules counterpart, FRCP 15(c) provides:

An amendment of a pleading relates back to the date
of the origind pleading when . . .

(2) the claim or defense asserted in the amended

pleading arose out of the conduct, transaction, or

occurrence set forth or attempted to be set forth inthe

origind pleading, or

(3) the amendment changes the party or the naming of

the party against whom a clam is asserted if the
(continued...)

18



In Cadle, however, we adlowed the intervention by an otherwise out-of-time
litigant under thetheory that it wasthe“real party ininterest” under RCFCRule 17(a)
(providing that an action filed by a plaintiff other than the real party in interest may
be amended to permit either the joinder or thesubgtitution of the real party ininteredt,
with the subsequent action to be treated as if it had been “commenced in the name of
thereal party ininterest”). There, we explained that when asuit iscommenced by one
who arguably has an interest in the enforcement of the claim and the real party in
interest islater brought into thelitigation, the joinder or substitution of the red party
ininterest relates back for limitations purposes to the date of the original pleading.
Cadle, 48 Fed. Cl. a 194 (citing South African Marine Corp. v. United States, 640
F. Supp. 247, 253-54 (Ct. Int’l Trade 1986); Prevor-Mayorsohn Caribbean, Inc. v.
Puerto Rico Marine Mgnt., Inc., 620 F.2d 1, 3 n.2 (1* Cir. 1980); Link Aviation, Inc.
v. Downs, 325 F.2d 613, 614-615 (D.C. Cir. 1963)). That was the case, we noted,
since “the final sentence in Rule 17(a) is designed to avoid forfeiture and injugtice
when an understandable mistak e has been made in selecting the party in whose name
the action should be brought. Thus, acorrectionin partiesispermitted even after the
statute of limitations governing the action has run.” 1d. at 194-195 (quoting 6A
Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and
Procedure § 1555 (2d ed. 1990)).

It should be noted, however, that as a matter both of principle and of
procedure, Rules 15 and 17 evidence a condgderable amount of overlap. Advanced
Magnetics, Inc. v. Bayfront Partners, Inc., 106 F.3d 11, 19 (2™ Cir. 1997) (explaining
that “the history of the Rules makes clear not only that [FRCP] Rule 15 was meant
to be generdly applicable to a proposed change of plaintiffs, but that in this regard
[FRCP] Rule 17(a) isimplicated aswell.”)® Astotherationaebehind them, Rule 15

*(...continued)
foregoing provision (2) issatisfiedand. . . the partyto
be brought in by amendment (A) has received such
notice of theingitution of the actionthat the party will
not be prejudiced in maintaining a defense on the
merits, and (B) knew or should have known that, but
for a migake concerning the identity of the proper
party, the action would have been brought against the

party.

® We recognize that the cases relied on in our examination of the “relation

back” doctrinedraw upon Rules 15 and 17 of the Federa Rulesof Civil Procedure
rather than the court’s own version of those rules. Nevertheless, we deem this
reliancejustifiable because of the s milarity in wording between the Federal Rules
(continued...)
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and Rule 17 are each concerned with the same basic tenets. fairnessto the parties,
including adequate notice and the avoidance of prejudice, while at the same time
including theproper partiesin atimely action onthe merits. Summit Office Park, Inc.
v. United States Steel Corp., 639 F.2d 1278, 1284 (5" Cir. 1981) (“the intent of
[FRCP Rule 15] isto assist the disposition of litigation on the merits of the caserather
than have pleadingsbecomeendsinthemselves.”). Smilarly, therules, asaprocedural
matter, have each been used to dlow the addition of an otherwiseout-of-timeplaintiff
with asubstantid interest in the suit at hand. Shoqulamie, 372 F.2d 951 (permitting
relation back under arule identical to Rule 15(c)); Scheufler v. General Host Corp.,
126 F.3d 1261, 1270 (10" Cir. 1997) (permitting relation back under Rule 17).
Indeed, the Advisory CommitteeNoteto the 1966 Amendment to Rule 15 specificdly
noted the relevance of Rule 17(a), authorizing subgtitution of real partiesin intered,
to Rule 15(c). Notes of Advisory Committee, Rule 15(c) (1966 Amendments),
reprinted in39 ER.D. a 84-85. Seealso, 6A CharlesAlan Wright, Arthur R. Miller
& Mary Kay Kane, Federal Practice & Procedure 8§ 1501 (2d ed. 1990) (explaining
that “the liberal attitudes toward substitution of the real party in interest prescribed
by both Rule 17(a) and Rule 15(c) are closdy related.”). As a conseguence, courts
have often interchanged the rules, or have relied on them in tandem, to permit the
intervention of parties whose claimswere out of time. See, e.d., Cummingsv. United
States, 704 F.2d 437 (9" Cir. 1983); Metropolitan Paving Co. v. Internationa Union
of Operating Engineers, 439 F.2d 300, 306 (10th Cir.), cert. denied, 404 U.S. 829
(2971).

Despite that occasional conflation of the rulesby other courtsand the parties
reliance on Rule 15, however, wethink Rule 17 is abetter conceptua framework for
resolving the situation a hand. That isthe case for two reasons. firdt, the situations
governed by the Rule 15 cases deal primarily with additional plaintiffs who, though
they share an identity of interest with the origind plaintiff, nonetheless bring to the
table additional injuries. Here, incontrast, investor plaintiffs participationin the suit
in no way enlarges the fact, nature, or amount of the government’s liability. The
scope of the claim remains the same: a claim for a single injury caused by the
deprivation of supervisory goodwill. See, e.q., Kansas Electric Power Co. v. Janis,
194 F.2d 942, 944 (10™ Cir. 1952) (allowing the joining of additional parties under
Rule 17(a) snce the addition “did not change the cause of action in the slightest
degree”); Scheufler, 126 F.3d at 1270 (allowing relation back under Rule 17 in part
because“joinder of thetenantsdid not alter the complaint'sfactual allegations, nor did
it substantially change the issues in the casg’); Nelson v. County of Allegheny, 60
F.3d 1010 (3" Cir. 1995) (citing Staren v. American Nat. Bank & Trug Co., 529 F.2d
1257, 1263 (7th Cir.1976) for the proposition that "[t] he substitution of such parties

8(...continued)
and our own, and because the court has traditionally looked to the case law
interpretation of the Federal Rulesasaguidein theinterpretation of itsown rules.
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after the gpplicable statute of limitations may have run is not significant when the
change is merely formd and in no way altersthe known factsand issues on which the
action is based.").’

That observation leads usto our second, more important reason for relying
on Rule 17: while there can, in this ingance, be only one recovery, it is not clear to
whom therecovery belongs. No court hasdirectly addressed the question of whether
recovery for goodwill denied properly belongsto the bank, toitsinvestorsor holding
company, or to its subsequent purchasers or receivers. And because we cannot
conclude with certainty who the proper plaintiff in interest will be, we therefore can
not exclude litigants who may properly be before the court. That determination of
claim ownership, we believe, requiresa much more in-depth analysis of the nature of
the injury claimed, and must be left to the trial judge.

Having decided, then that Rule 17(a) must govern, weturn to the question of
whether it infact applies. In answering that question, we notefirst that theinjuries of
which theinvestor plaintiffscomplain are fundamentaly the same asthose dleged in
the earlier-filed Bank of America complaint: the reneging, by the United States, of
“the contractual commitments concerning the goodwill and subordinated debt issued
in connectionwith the converson.” Inhis complaint, for instance, Mr. Parsky alleges
that the capital regulations, as applied by OTS, precluded HonFed from “fully
including supervisory goodwill . . . in the calculation of [HonFed' 5] regulatory capitd;
precluded HonFed . . . from operating under [HonFed' s] Modified Capital Require-
ments contractualy agreed to by the government; and precluded [HonFed] from
executing its government-approved businessplan.” Those limitationsin turn forced
the thrift to pursue stepsthat Mr. Parsky maintains resulted in substantial harmto the
ingtitution. Accordingly, he based his breach of contract claims on“the application of
Capital Regulations and the imposition of other requirements and sanctions. . . in
contravention of the government’ s contractual promises.”

" We recognize that the same rationale has been applied in cases decided
under languageidentical to Rule 15. In Baldwin Park Community Hospitd v. United
States, 231 Ct. Cl. 1011, 1012 (1982), for instance, the court allowed the addition
of 36 plaintiffsthat were “operated and owned, either directly or through subsidiary
corporations, by plantiff. . . , or by a company to which [plaintiff] is the legal
successor ininterest” in part on the groundsthat “defendant isnot prejudiced by the
amendment because the amended claims are not new or different, but rather virtually
identicd to the origina clams.” It should be noted, however, that the Baldwin
decision dealt with Health, Education and Welfare (now Heath & Human Services
) reimbursement claims, such that the inclusion of the additional plaintiffs necessarily
introduced additional injuries.
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Smilarly, Mr. Thrall’scomplaint provided that “the government made express
promises regarding the regulatory capital treatment to be accorded HonFed . . .
including, inter alia, contractual promises that [the thrift] could include supervisory
goodwill inthecalculation. . . of regulatory capital, to be amortized over a specified
number of years .. ..” The complaint further alleged that “[a]s applied by OTS, the
Capital Regulations precluded HonFed . . . from fully including supervisory goodwill
... inthe caculation of [its] regulatory capital; precluded HonFed . . . fromoperating
under the HonFed Modified Capital Requirements contractually agreed to by the
government; and precluded [the thrift] from executing its government-approved
business plan.”

The Bank of America, for its part, makesclear that it is the successor to both
HonFed and H.FE. Holdings, Inc. Indeed, each of its claims specificaly implicate the
bank’s previous owners: Count | seeks damages for the breach by the United States
“of material terms of the contractswith the Bank’s predecessorsin interes” ; Counts
Il and 111 seek “redtitution of dl bendfits its predecessors in interest conferred upon
the United States’; Counts 1V and V alege the Fifth Amendment taking of contract
rights*“ of the Bank’ spredecessorsin interest”; and Counts V1 and V11 seek damages
based on the government’ s* depriving the Bank’ s predecessorsininterest of property
without due process of law.”

In view of those recitals, we conclude that Mr. Thrall and Mr. Parsky arein
essence pursuing the same claim as Bank of America: compensation for the injury
caused when their supervisory goodwill was no longer counted in away consistent
with their contract. Defendant isthus not pregudiced by the inclusion of the plaintiff
investorsbecausetheir participationrequiresno revision of thegovernment’ sdefense.
Whether the claim ultimately belongs to investor plaintiffs or to Bank of Americain
no way alters defendant’ s liability, or the nature of its case. Under such circum-
stances, we find the claims of investor plaintiffs to relate back under Rule 17 to Bank
of America’stimely filed claim.

Wemugt, however, pause herefor two reasons. First, we recognizethat Glass
v. United States, 258 F.3d 1349 (Fed. Cir. 2001), stands for the proposition that
shareholders are not third party beneficiaries entitled to enforce abreach of contract
cdlaim against the United States. But we do not understand that to be the Stuationin
the present case. Paintiffs have represented that Mr. Parsky and Mr. Thrall were
participants in the negotiations with the government, and signatories to the
contractual documents in their own right. Such participation has on occason led to
recovery. See BlueBonnet Savings Bank v. United States, 266 F.3d 1348 (Fed. Cir.
2001).

Second, thefact that the original plaintiffsin Castlewereinvesorsinthethrift,
and the party attempting to file out-of-time was the successor to the bank itself may
ultimately diginguish it from the suit at bar. That is the case because, as explaned
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above, the ruling in Cagle was predicated on the notion that the investors were
essentidly prosecuting the bank’s claim on the bank’s behalf. Here, in contrast, the
timely filed complaint was brought by the ingtitution — Bank of America — which
already purportsto prosecute the bank’ s claims. But that fact simply underscoresthe
difficulty indeciding, inathreshold motionregarding jurisdiction, the proper party for
prosecuting the claim. We thus limit our holding to the timeliness of the investor
plaintiffs' right tointervene, without deciding to whomany recovery might ultimately
belong.

CONCLUSION

Asinour earlier decision on the statute of limitations, we again decline to
conclude that it was the passage of FIRREA that repudiated plaintiffs contracts.
Rather, accrual of their claim occurred at that moment when they were given written
confirmation that their supervisory goodwill would no longer be counted inamanner
consistent with their contract: October 6, 1989. Despite the untimeliness of their
complaints, however, investor plaintiffs may nonetheless participate in this litigation
since their clams are identica to those pursued by the Bank of America, and the
defendant thus suffers no pregjudice. Investor plaintiffs are thus to be joined as real
parties in interest under Rule 17(a).
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